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PRACTICING POETRY, TEACHING LAW
David A. Skeel, Jr.*
BEFORE OuR EYES. By Lawrence Joseph. New York: Farrar, Straus
and Giroux. 1993. Pp. 72. $18.
INTRODUCTION

In his 1936 essay, The Irrational Element in Poetry, Wallace Stevens suggested that since the beginning of t he first World War the
"pressure of the contemporaneous" had become "constant and extreme."1 No longer could poets ignore the contemporaneous, the urgent social, political, and economic crises of the time; poetry must
address and respond to these pressing issues. The poet's task, Stevens
insisted, is to take the contemporaneous as her subject. But only as
her nominal subject. Her primary subject must always be the "poetry"
of the contemporaneous. 2
Far more than most of his peers, Lawrence Joseph 3 has created a
poetry of the contemporaneous. With Before Our Eyes, his third and
most powerful book of poems, Joseph continues to take as his themes
the pervasive, destructive realities of our time. Again and again he
returns to Detroit, the city of his childhood, a city that evokes images
of industrialization and its decline, of racial tensions and urban blight.
Lebanon serves as a second, recurring motif in the poems, often associated with religious violence and, as Joseph himself is the grandson of
Lebanese and Syrian immigrants, 4 with questions of racial identity,
family history, and memory itself. Images of New York form still another insistent motif: New York as the legal and financial capital of
the nation, New York as a city of the alien and di spossessed.
While the discussion that follows will allude to each of these characteristic themes, the motif with which I will be most concerned in
• Visiting Assoc iate Professor of Law, University of Wisconsin; Associa te Professo r of Law,
Temple U niversity. B.A. 1983, University of North Carolina; J.D. 1987, University of Virginia.
- Ed. I am grateful to Jane Baron, Tom Grey, and Dan Ortiz for helpful comments on an
earlier draft.
I. W ALL.-'. CE STEVENS, The Irrational Element in Poerry, in OPUS POSTHUMOUS 224, 229
(Milton J. Bates ed., 19 89).
2. !d.

at

230.

3. Professo r of Law, St. John's University.
4. Richard Tillinghast, Interview with Lawrence Joseph (Sept. 19 88) (unpublished interview,
transcript on file with author). Much of the biographical information that follows can be found
in thi s inter view, on the dust jackets of Jose ph's books of poetry, and in hi s biographical entry in
th e American Assoc iati on of Law Teachers Directory . ASSOCIATION OF AM. LAW SCHOO LS,
THE AALS DIRECTORY OF LAW TEACHERS 1992-93, at 511 (1992).
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this review is law and legal discourse. Focusing on the ways in which
law informs the poems - both directly and, more interestingly, indirectly - yields important insights into Joseph's poems and the relationship between law and poetry generally.
My choice of motifs, and of Joseph's poems as an occasion to talk
abou t law and poetry, is not accidental. Unique among contemporary
poets, Joseph is a lawyer and a law professor.5 Th is in itsel f suggests
that his poems may provide an excellent vehicle for assessing some of
the intuitions offered in recent years by law and literature and by
movements such as legal storytelling that have, at least in part, devel oped from or in reaction to law and literature. 6 But Joseph's connection to this discourse goes even further. To an extent that is striking
and at times uncanny, his development as a poet and a lawyer precisely tracks the emergence and growth of law and literature.
While its antecedents go back at least to the legal realists, the lawand-literature movement is usually traced to the work of James Boyd
W hite and others in the early 1970s. 7 Joseph had completed his undergraduate work at the University of Michigan and returned to the
university to attend law school at this time. 8 During this period, he
also began to write many of the poems that later comprised his first
book, Shouting at No One, 9 a passionate and often lyrical discourse
whose nominal subject is the urban realities of Detroit.
In the early 1980s, after five years clerking and teaching in Detroit,
Joseph left Detroit for New York, where he practiced in the litigation
depart ment of a major New York law firm for several years before
5. Whil e Joseph is not the first Am erican poet to combine poetry with a ca reer in the law, the
co mbination has been as un comm o n hi storically as it is today . J osep h 's mos t fa mo us predecessor
is Wallace Steven s, who worked as a surety lawy er at the H a rtford for more th an 30 years. For a
fascinating discussion of th e relationship between law and poetry in Ste ve ns's poet ry, a nd an
argument that Stevens 's poetry parallels le gal pragm atism in impo rtant respec ts, see THOM AS C.
GREY , THE WALLAC E STEVENS CASE: LAW AND THE PRACTIC E OF POETR Y (19 9 1). Amo ng
the few oth er relatively well-known Ameri ca n poets who mad e a living in the law were Ed gar
Lee Masters an d , more recently, Charles Resnikoff.
6. The relationship among these d evelopments often is indirec t at most. Legal sto r ytell in g,
for in stan ce, bea rs a more obvious kin ship with c ritical race and gender theory and arg uabl y
relates to law and lit era ture primarily as an implicit criticism of certain aspects o f law a nd lit era ture . Moreover, le gal storytelling is sufficie ntl y diffuse th a t it is not entirely clear w hethe r it
sho ul d be seen as a move ment a t all. See generally J a ne B. Baron , The Ma ny Promises of S roryrelling in Law, 23 R UTGERS L.J. 79 (1991) (reviewing NARRATIVE AND TH E LEGAL D!SCOURSE:
A READER IN STORYTELLING AND THE LAW (David R. Papke ed ., 199 1)).
7. See lAMES B. WHITE, THE L EGA L IMAGINATION ( 19 73 ). Another impo rta nt work from
this period is WiLLIAM R. B ISHI N & CHRISTOPHER D. STONE, LAW, L ANGUAGE, .->.ND ETHI CS
(1972).
8. White has, of co urse, also lo ng been associated with Michigan. He did not ar ri ve a t Mic higan until short ly a ft er Joseph gradua ted, but h e s ubseq uen tl y became an important mentor for
Josep h . See Tillinghast, supra note 4, at 13 (identifying White, Lee Bo llinger, an d J oseph Vining
as sig nific ant influences, and not in g that all three "have exp lored in th eir critical writings- w ith
vigo r, sophisti cation a nd passi o nate intelligence - different dimensions of legal language, di scourse an d rh eto ri c"') .
9. LAWR Ei--;CE JOSE PH, SHOUTING AT N o ONE (1983).
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accepting a teaching appointment at Hofstra Law School and subse~
quently moving to St. John's University School of Law. Most or all of
the poems of Joseph's second book, Cw·riculum Vitae, 10 were written
during these years. Much more than in the first book, law becomes an
important, often expiicit, motif in Curriculum Vitae. 11
The poems of each of Joseph's first two books b<:::ar witness tc
many of the intu itkJns that have e:merged from law and literatun:,
legal storytelling, and ether developments in legal academia in recent
years. From the earliest poems, his work has explored the marginalizing effects of lmv and other social institutions, a concern that has come
to dominate debate in law and literature and other areas.
Joseph's approach to these issues has never been simply that of a
reporter, however, or even that of an advocate. The poems of Curriculum Vitae, and still more those of Before Our Eyes, reflect an
increasingly complex aesthetic. Joseph continues to take the contemporaneous as his subject. Yet, as the highly refracted qua1i ty of the
poems and their constant attention to the status of language as lan··
guage suggest, Joseph is obsessed with what Stevens called "the poetry
of the subject." 12 It is in this tension between the subject and the poetry of the subject that the poems of Before Our Eyes achieve their
intensity and their power.
The review that follovvs consists of three Parts. In Part I, I briefly
discuss some of the similarities between law and poetry. I focus in
particular on the increasing attention both poets and legal theorists
have given to the situated, contingent nature of language. As has been
frequently pointed out, however, the law has direct, instrumental consequences that distinguish it from poetry and other literature in important respects . In Part II, I use the analysis of the firs t Part to inform
my discussion of the poems in Before Our Eyes. I argue in this Part
that Joseph's experience as a lawyer has had an important influence on
his poetry. In addition to including several poems that deal explicitly
with the law and legal discourse, the book as a whole shows an awareness of the coercive effects of legal, social, and economic relations that
is unusual in modernist poetry .
Throughout my discussion of the poems, I emphasize Joseph's perception of himself as a modernist poet. Unlike many postmodern theorists, who have rejected the possibility of knowledge or a coherent
concept of self, Joseph refuses to abandon the quest for both. His
treatment of these issues has intriguing implications for recen t debc..te
!0. LAWRENCE JOS EP H, CURP.l CU L UM YJTAE (1 988).

ll. See, e. g., "Curriculum Vitae, " in Jos EP H, supra not e 10, at 8 ("Afta I applied Subslance
and Procedure I and Sta tem ent s of Facts I my head was heavy . . . . "); "An Awful Lot was
Happening," in JOSEPH, supra note 10, at 40 ("Uniform Commercial Code o n the table."); "Any
and All," in JOS EP H , supra note 10, at 51 (You "decide for [a sen ior pa rtner] wheth er his clauses
should be restrictive , I whether to replace every 'a ny ' with ·a lt.• ").
12. STEVENS, supra not e l, a t 227.
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about legal storytelling. I briefly consider these implications at the
end of the Part. 13
Finally, I turn in Part III to a puzzle raised by the exploration of
law in Joseph's poems : Wh y do so few other poets address legal issues
and discourse in their poems, despite the modernist credo that poetry
must deal with pressing contemporary realities? I rej ect the view that
the law is somehO\v unpoetic, arguing instead that iega! language is
surprisingly rich, even musical, and that certain legal concepts are inherently poetic. l suggest that, in addition to the practical barriers to
both practicing law and writing poetry, the dearth of poetry about law
reflects a tendency even among critical theorists to distinguish between
one's "real" self and those aspects of life that, like the practice of law ,
are seen as inconsistent with or irrelevant to the self.

I.

LAW, POETRY, AND THE LIMITATIONS OF LANGUAGE

A

The history of law and literature and of developments that have
furthered or responded to it can be seen as an increasingly ambitious
assimilation of literary theory and practice into legal discourse. In the
infancy of law and literature, its advocates insisted that literary
sources could be used to further legal analysis; 14 these and other commentators subsequently made the simple yet profound observation
that because law, like literature, is unavoidably linguistic in nature,
literary insights into the situated, contingent, often ambiguous character of language were as applicable to legal texts as to literary ones. 15
Recent law-and-literature commentary, much of it critical of the preoccupations of earlier law-and-literature analysis, has focused increasingly on the tendency of legal discourse to exclude the voices of
outsiders. 16 While its relationship with law and literature is a somewhat oblique one, legal storytelling adds yet another page to the merging of literature and law. Legal storytellers not only draw upon
literary insights, but they also employ literary techniques. 17
By itself, such an account might suggest that literary theorists have
always appreciated the nature and limitations of language, and that
13. See infra notes 55-56 and accompanying text.
14. See gen erally BtSHlN & STONE, supra note 7; WHITE, supra note 7.
15. See infra note 25.
16. Robin W est , for instan c<:, has used analyses of vari ous novels in arguing for a more inclusive view of com munity in th e la w. S ee, e.g. , Robin L. West , Communities, Texts, and L a w:
R eflections on !he L a w and Lilerarure ,ly(ovem enr, 1 YALE J.L. & HUMAN. 129 ( 1988); Robin L.
West, Adjudicarion Is Nor ln!erprelaiion: Some R eservations A boul the L a w-as-Lilerawre !vfovement. 54 TEN N. L. RE V. 203 ( 198 7) [herein after West, Adjudicalion Is No! Interpretation].
17. The two commentators mos t prominently associated with this strategy are Derrick Bell
and Patricia Willia ms. See DERRI CK BELL, AND W E AR E NOT SAVED: TH E ELUSIV E QUEST
FO R RACI AL J USTICE (198 7); PATRICIA J. WILLIAMS, THE ALCH EMY OF RACE AND RIGHTS
( 1991).
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lawyers and legal theorists have finally begun to catch up. In many
respects, this perception is accurate; yet, as the brief sketch I give below of lawyers' and poets' changing perspectives on language will suggest, lawyers' apparent tardiness also highlights important distinctions
between law and poetry. 1 s
In the nineteenth century, both lawyers and poets viewed language
as objective and transparent -- primarily a vessel the writer used to
tra nsmit her message. 19 Legal and poetic discourse differed in important respects, however. W hereas nineteenth-century poe try was explicitly subjective, legal writers remained outside of their text
altogether. Legal discourse, unlike poetry, was supposed to be entirely
detached and objective. 20
In poetry, the advent of modernism in the early twentieth century
completely altered the way poets viewed poetry and poetic language.
As modernism challenged the validity of received traditions, literature,
and religion, modernist poets began to question the relationship between subjective - that is, personal, aesthetic, or otherwise associated
with an identifiable "self" -- and objective "reality. " 21 No longer
could one see the poet as standing outside a poem and acting upon its
language. Rather, as Joseph has recently pointed out, the subjective
realm of the poet was displaced into the poem itself, so that the poet
was, and is, every bit as much a part of the language of the poem as is
the objective realm she describes. 22
In law, legal realism attacked traditional legal theory in very similar terms. Unlike modernism in poetry, however, legal realism only
partially destabilized the relationship between subject and object.
Although rejecting the view that traditional legal categories correspond to "objective reality" in some metaphysical way, the legal real18. Much of the an a lysis that follows is indebted to two a rticl es that use literary theo ry to
exam ine legal thought, one a recent article by Josep h and th e o ther by Gary Pell er. See Lawrence Joseph , Th eories of Poetry, Theories of Law, 46 VAt' D. L. R EV . 1227 ( 1993 ); Ga ry Peller,
The Metaphysics of American Law, 73 C AL. L. REV. 11 51 (1985). Not surprisingly, Joseph' s
insights on the rela tionship between la w and poetry provi de an especially usefu l pers pective on
the issues he explores in hi s poetry.
19. This argu ably was somewha t less true of poets th an of lawyers, given th e e mph as is placed
by rom antic poets on moving beyond a limited view of the se lf. For an extend ed disc uss ion of the
la w's traditional claim to objectivity, see M OR TON J. HoRWITZ, THE TRANSFORMATION OF
A:v!ER ICAN LAW, 1870-1960: THE CRI SIS OF L EG AL ORTHODOXY (1992).
20. Joseph, supra note 18, at 1234.
21. I d. at 1229-34. Th e precise parameters of poetic m oderni sm have bee n th e subj ec t of
unending debate. For the purposes of this rev iew, l focus on two particular s trands. The first
co nc erns aes thetic issues such as m odernists' fragm entati on of the poetic line and th eir interest in
the poet's relat ionship to th e poem , as discussed in the text below. The second conce rns modernist views about the appropriate subject matter for poetry. See infra not e 44 and acco mpa nying
text. As will become clear in the ana lys is th at foll ows, my characterization of poeti c mod e rnism
d iffers in some res pects fro m the narrower defi niti ons m ode rni sm often is given in th e legal literatu re. See, e.g., Anthon y V. Alfieri , Stances, 77 CORNELL L. REV. 1233, 1234 ( 1992).
22. Joseph , supra note 18, at 1230.
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ists merely replaced one view of "objective reality" with another. 23
For legal realists, objective reality consisted not of the law' s doctrinal
categories but of the law as it functioned in society.24
Not until very recently have legal theorists begun to question the
relationship between subject and object in a more radicai fashion. 25
The increasing skepticism of the law's traditional pretensions to objecti vity is reflected , most recently and most visibly, in the exp losion of
legal analysis that itself evidences an explicit acknowledgmen t of its
own subjectivity. Many critical race and ferninist scholars, in particular, have eschewed the detached, impersonal style of trad itional iegal
scholarship in order to explore more full y the limits of objectivity and
implications of subjectivity for a critical analysi s of legal issues. The
most dramatic illustration of this trend is the new "legal storytelling"
literature, whose proponents employ literary form s such as poetry and
fictional narrative in their work, sometimes omitting altogether the
kind of overt legal analysis that is usually associated with the law review format. 2 6
B

As the discussion above indicates, lawyers' awareness of the instability of language, and the inevitable subjectivity of law, has come decades after modernist poets first began to wrestle with closely
analogous issues. In many areas of the law, the message still does not
seem to have been heard. Judicial writing in particular is in many
respects nearly as detached and impersonal in form, as confident of its
" objectivity," as it ever was. 27
It is this relative tardiness of legal theory to appreciate the subjectivity of legal discourse, as well as other aspects of the stat us of legal
language as language, that suggests legal theory is just now catching
up to poetry. Though legal theory has in a sense lagged behind poetry,
23. S ee, e.g.. Peller, supra note 18, a t 1219-5 9. Peller tre::; ts thi s issue a t len gth in his account
of th e rad icall y "deconstructive" and " constructive" impulses in legai reaiism and how the constructive impulse eventually won out.
24. The m ost obvious effect of lega l rea li sm was to fiip the emp has is in the subjec t-o bject
dichotomy. Whereas nineteenth -centu ry legai th eorists p ri vileg ed th e ro le of th '; s ubj ect, which
th ey saw as pri o r to and independent of th e objec ti ve wo rld , th e lega l realis ts shifted thei r focus
to th e object- to the role o f law in soc iety. !d. at 12 57- 58.
25. Two symposia in th e 1980s are usually seen as w atershed event s in legal th eorists ' increasing recogniti on of the contingent , hi storically situ ated n a ture o f legal di sco urse. Symposium, Law and Literature, 60 T EXAS L. R E V. 37 3 (1 982) ; Interpretation Symposium, 58 S. CAL.
L. R E V. I (1985) .
26. See supra note 17.
27. In his essay, Th eories of Poerry. Theories of Law, Joseph taiks a t lengrh ab0ut the
Suprem e Court's decision in Planned Parenth ood v. Casey, 11 2 S. Ct. 2791 (1992) , which he sees
as evidence of a tran siti on to grea ter recog niti on of subjectivit y in judicial decisi o nmaking.
J os eph , supra note 18, at 1241-54. As the discussion bel ow will show, see infra te xt acco m pany in g notes 28-32 , I have more doubt s th an .Jose ph does concernin g the c urren t s ta tu s of suc h a
tra nsition.

i4ichigan Law Review

[Vol. 92:!754

the law's reluctance to acknowledge its inevitable subjectivity also reflects important differences between legal an d literary discourse. As
Robert Cover was perha ps first to em p hasize, al t hough judicial decisiomnaking is an act of interpretation and is therefore somewhat similar to interpreting a poem or other text, judiciai interpretation has
un iq uely immediate, direct, a nd coerci,/e effects. 2 8
,}/htn a judge construes legal doct1ine, she inte r·prets :1ot for hcrs~lf tru.t on behalf of the larger institutional structure t hc;.t tNill carry
OLH the exercise of power entailed in a judicial ruling. T he law separates <J judge from the instrumental effects of her decision in various
;,vays, such as providing for appellate review and ass igning enforcement responsibilities to other officials. 29 One can understand judges'
l!.Se of obj ective language as another exam ple of this separation. By
writing in the third person, or at most in the first person plural, a
jv.dge further reinforces t hat her interpretation is mediated by the judicial institution as a whole. 3o
As a descriptive m atter, the judges' desire to locate themselves
within a particular instit utional structure helps to explain the uneven
assimilation of poetic concerns into legal disco urse. 3 1 The legal theorists who have begun to demonstrate an increasingly acute awareness
of su bjectivity, and of t he unstable relationship bet'>veen subject and
object, are significantly less constrained in this than judges because
their in terpretative project does not have immedia te instrumental consequences. 32 By contrast, even a j ud ge who fully appreciates the limitations of language will be hesitant to acknowledge the subjectivity
a::-;d contingency of her analysis in a judicia l opinion .
A n obvious problem with judges' continued use of detached, ostensibly objective language is that it reinforces the traditional portrayal of
judges as neutral, aloof, and superior to the litigants that come before
them. Some of the artifacts of this view of judging seem amenable to
reform as we increasingly recognize the limits of judicial objectivity
and the destructive consequences it has for li.tigants. 33 Yet, given the
- - - -- - -- - - - - - - - -- - - - - - --------23. P<obc:n M . Cover, Violence and the Word, 95 YALE L.J. 1601, 1601 (1986).

--

29. See :·d. at 1625-27.

30. This effect is particnlariy strik in g when an individual tria l or bankruptcy judge adopts
t he i1rst peTson plural in her dec isions, as if to make clear th at she speaks for the adjudicatory
proce:;s lather than on her 01'.'11 behalf. See, e.g.• In re Nicolet. Inc., SO B.R. 733 (B:mkr. E. D.

Pa. 1987).
3 .l ! do not rncan to 3uggcst. that judges alone operate ··,vithin an institutional structure.
r<.ath er. my foc11~; is on the pa rticul ar characteristics of the judicia l sysren1 as c.n institution.
~52. This i:; not to say that ~h e c hoice of a ''subjective'' approach Ja cks conseq uences. Despite
the pop ularity of storyteliing and other .;xpressions of 3ubjectiv it y in the lega l J.cademy and
arr.ong law review edit ors, many legal scho la rs are deeply su:;p icious of the trend to·,>:<~rd inc r ~·as~d subjectivity. A.s a resu1i , in decid ing to es che'v traditional, "rigo rous" legal a nalysis
altogether in her work, a storyteile r may, as a practical n"!atter, be tak ing sign ificant risks w ith
her tenure p rospects .

33. Sqe Judith R esn ik, On zhe Bias: Feminist Recomiderc<ions of the Aspiralions for Our
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inevitably coercive effects of judicial decisionmaking, it is unlikely that
judg~s will soon explore issues of subjectivity and objectivity in the
same way that poets and an increasing number of legal theorists do.
The instrumental effects of lega1 decisionmaking may also provide
a partial explanation of legal theorists' tardiness in recognizing linguis··
tic issues, such as the problem a tic ass ump tions u nderlying the distinction between subject and object. Becau5e legal commentary
rraditionally has focu sed on the acti vity of j ud ges, lawyers ha ve in a
se11se been indirectl y constrained by the same in stitutio nal s tructu re
that influences j ud icial discourse. O ne ca n easily im agilie other, 3 4 and
less benign, 3 5 explanations fo r the nat ure of legal analysis. The important point for present purposes, however, is that lawyers participate in ,
and as a result will frequently have an awareness of, the instrumental
effects of the law - of societal povver - that both consciously and
unconsciously distinguishes their discourse from that of poetry and
other disciplines . As we shall see, 35 this lawyerly sensibility contributes in important respects to the preoccupations that give the poems of
Before Our Eyes their remarkable intensity and distinctive feel.

II.

THE POEMS OF BEFORE OUR EYES

A

Critics have ahvays seen La\vrence Joseph as a distinctively public
poet - a poet who confronts t he most pressing social , political, and
economic issues of our time in his poetr yY His poems offer vivid accounts of race and class tensions and the harsh urban landscape of
Detroit, and of the striking contrasts between high finance and homelessness in New York. Yet these images rarely are the primary subjects of the poems; as in much m odernist poetry, 38 the more immediate
conccm is language itself and the p rocess of making a poem. Only in
.Judges. 61 S. CAL. L. REV . 1877, 1933-40 ( 19 88) (a rgui ng fo r reform ofnri ous practices based
on a fe minist critique).
34. F or instance, law yers trad iti o na il y have viewed th e law as a spec ies o f phil oso p hy. Thus.
th e sa me desire for ri go r a nd objecii vit. y that ha s ca used a naly t ic phil osoph ers to adopt a d etached, i:11persona l style ma y have enco uraged simila r sty listi c cho ices in legal a na lysis. S ee. e.g. .
l'v! ARTHA C. Nuss BAUM , ln troducrion: Form and Concent, Ph iiosophy ond Liierature. in LO VE's
KN OWL EDGE : E SSAYS ON PHILOSO PH Y AN D LIT ER AT UR E 3 ll 990).
35. Critical ra ce and gend er sch o lars have shown that traditi o nal legal an a lysis has tend ed to
exc lude out siders a nd to ma ke it mo re diffi cult for the;n to be hea rd.
36. S ee it;fra sec ti o n l!.B.
37. R ichard Tillinghast , Five Poe!s of Ou r Tim e. 23 Ml CH . Q. R EV. 596, 602-03 ( 1984) (reviewing several boo ks incl udin g J OS EPH, SH OUT iNG A T No ONE . supra no te 9, which he desc !·ibes as a wo rk of "witness"): Lee Upto n, As J fem ory Serves Th em : Joseph an d Revell.
N oR T HW EST REv ., J uly 1989, a t 140 (reviewin g J os EPH, C UR R iCU L U:VI VITAE, supra note 10,
and DON ALD RE VEL L, THE GAZA O F W I NT ER (1 988)) (Jos.:ph's '' la ngu age of tran sac tio n a nd
lc.w ... is compell!n g as an invocation o f sys terns of po wer.'') .
38. As th e disc ussio n below emphasizes, Jo:;e ph clearly perc eive,, him seif p rim arily as a modernist poet. For a co ntra:> r be tw een Jose ph's vi:;io n o f mode rni sm a nd cert ai n aspects of
postmod em though t, see infra notes 51 -56 a nd accom pa nying te xt.

1762

lvfichigan Law Review

[Vol. 92:1754

the context of this obsession with aesthetic issues can we fully appreciate the power of the images Joseph employs.
While Joseph's readers sometimes seem to have missed the aesthetic dimension of his first two books, 39 in Before Our Eyes Joseph
leaves no room to mista ke his concern with the poem as an object.
Toward the middle of the beautiful opening of the title poem, the first
poem of the book, he states in no uncertain terr-ns, " [bJ y v.:ritten I
mean made, by made l mean felt" (p. 3). Hmvever compelling the
descriptions and ongoing narrative discourse, Joseph never lets us forget that the poem is a made thing - an assemblage of wo rds. By the
end of the book, he is almost sardonic, as if to chide us in the event we
have not yet gotten the point: "\Vhat do I mean? I Language
means." 40
Joseph's acute sensitivity to the surface of a poem, to its language,
is perhaps most immediately evident in the constant tension between
subject and object, author and text - a tension that continually underscores the kinds of concerns I discussed in Part I. In "A Particular
Examination of Conscience," for instance, the absence of an explicit
subject for any of the poem's initial verbs and the almost painfully
delayed appearance of the narrator alert us that something other than
the transcendent subject and transparent language of traditional poetry are at work:
Awakened by your body, in the first place,
against mine, sweet and frenzied
skreekings and trillings of starlings
on the fire escape, and a rose sky.
Succumbed again to my gluttonous
appetite for the paper:
the front-page headline "Delusion,
Benign and Bizarre, Recognized As Common. " [p. 64]

As in much of modernist poetry, the narrator- who does not appear
directly until the stanza's fifteenth line -- does not stand outside the
text of these lines, acting upon them , but is as much a part of the
poem's language as the newspaper headline and the ostensibly "objective" events being described.
Even in the most overtly subjective of the poems, the narrator of
the poem is never simply its speaker. A poern such as "Some Sort of
Chronicler I Am" may on one level describe the speaker's meditations
on a drug-addicted AIDS victim he watches on a New York subvvay .
But the narrator also is immersed in and limited by the language of the
poem. By the time the narrator says, " I know - you' d prefer I
change the subject I (I know how to change the subject)" (p. 50), we
39. See, e.g., Paul Breslin, The Simple. Separate Person and the Word En-Afasse.
Oct. 1988, at 30, 32.
40. "Occident-Orient Express," p. 70.
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realize that "changing the subject" refers not only to shifting to another topic of conversation but also to the aesthetic effect that language has upon the speaker within the context of the poem .41
Joseph's preoccupation with the unstable relationship between subjective and objective reflects the characteristicall y modernis t view of
poet ry as what \Villiam Carlos Williams described a.s "new form dealt
~vith 8 S a reali ty i:-1 itself. " 42 This perspective a)so is manifested in a
co nsta nt awa:;:- ene:ss of the language u.nd sy ntax of 1 poem . " Brightness
strea ming in every I direction, " Joseph vvri tes in "\"/hose P erformance
i\.m I Watchi ng?," "Judgment, desire, sen tence struct ure taking
place" (p. 30). Joseph's obsession with the nature of a poem as a poem
never becomes an abstract form alism, however, no r a detached examination of language for its own sake. In the same passage referred to
above, Williams goes on to suggest tha t " poetry has to I do with the
dynamization of emotion into a separate form. " 43 Joseph takes the
goal of "dynamizing" emotion extremely seriously. H is poems do not
merely describe feeling; they seek through their use of language to create, themselves to enact, feeling.
H ow can a poem enact feeling? I n Before Our Eyes, through the
often startling intensity and pacing of its lines. The opening of "Generation" and another brief passage close to the end of the poem show
this aspect of Joseph's imagination at work:
Matter smashed - Atomic Age America acceierated, dawn 's desert light
blinding new . .. .
T ime, hypertense, turned into breadth
- a piece of flesh is stuck to a shoe! lightning syntax the color of skin .... [pp. 22- 24]

T he intensity of the first two lines - lines which are themselves as
feverish as the frenzied state of modern life that the poem describes 41. T he co mplex relationship between the subj ect ive se lf and bo th fa milial a nd o ther influences and the language of a poem is addressed in similu term s in "In a Fit of My Own Vividnes s," in whi ch the narrator notes apho ris ticall y that "' [i]t 's ha rd to t hrow o ff w ha t you ' re subject
to ." P. 46. Jos eph 's fascination with the cont in gent na ture of th e sel f 01nd with th e ext ent to
which eac h of us is "constituted " by her hi sto ry a nd surrou ndin gs ra th e r th a n distinct from them
pa ra llels postrnod ern th ought in many resp ects. Unlik e m any postrn od erni s ts, however, he is
unw illin g to collapse the distinctio n betv.;een subj ect a nd object, sel f a nd world , altogeth er. For a
m o re com plete di sc uss ion , see infra notes S 1-5 6 and acco mpan yin g te xt.
42. I WILLIAM CARLOS W ILLIAM S, Spring and All. THE C OLLECTED POEM S OF WILLIAM
C AR LOS W iLI.I AMS , 1909- 193 9, at !75, 21 9 (A. W:1!tor. Li tz & C hri sto pher M acG o wan eels. ,
1986) .
43. !d. My reference to mod erni st prescriptions for poet ry, ::t nd in particular to the statem ents of W illiams mention ed in the tex t, is not accident a l. Jose ph repea tedl y returns to these
ideas in both his poems and his critical prose. '"Some So rt of Chronicl er I Am" describes how
\Vill ia ms " feit a physician's pain" durin g th e Dep ressio n o f i 92 I a nd notes pare nth et icall y
" (d ynami zati on of emotions into ima gined I form as a rea lity in itse lf).'' P. 5 I. S ee also J oseph,
supm note 18, at 1231 (desc ribin g and qu o tin g \Villi arn s's views) .
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is generated by their extraordinary compression. Joseph begins the
poem with a dense, seemingly endless string of a sounds and does not
include a single article, preposition, or other fi ller word that might
slacken t he tension of the lines. Notice also hO\v he uses the alli terating d and assonant i sounds of "dawn's desert ii ght I blinding new" to
slow and then suddenly increase the verbal speed of the passage. The
effect here, and throughout the book, is to create the kind of " lightning synta;(~ ' alluded to--- and produce(] ---- ir! the last of (he qu.e;ted

.unes.
B
If Joseph's constant attention to language and syntax is one source
of the poems' intensity, the other, vvhich we now are ready to consider
more explicitly, is his choice of subject matter. At least since the Depression, modernist poets have recognized that they no longer Gould
ignore the political, social, and economic upheavals taking place
around them. 44 Joseph's poetry has always been as sensitive to t his
aspect of modernism as to modernism's preoccupation with the status
of a poem as an aesthetic object.
'While numerous other contemporary poets explore somewhat similar issues in their work, few achieve the kind of passionate engagement that one finds in the poems of Before Ou r Eyes. ~N hat makes
Joseph's poetry unique is its awareness of precisely those aspects of
law and legal discourse that distinguish law from poe try. Before Our
r.,-·yes does not itself have the kinds of direct, instrumental effects that
the law has, of course, but poem after poem explores the implications
of socially authorized exercises of power.
In several of the poems, the relationship between law and power is
utterl y explicit. In "Admissions Against Interest," the narrator, having admitted that he is a lawyer - hence the ti tle of the poem
considers the legal coercion that lawyers encounter every day:
Now, what type of an im al asks after facts?
-so I'm a lawyer .... Thi ngs like "you too
may be silenced the way powerful
co rporations silence, contractually"
attract my attention. The issue's
bifurcated. " W hy di vide the dead?"
44. Wallace Stevens offers a fasci na ting, and particularly in:;truct ivc::, case st udy with respec t
to this aspect of mod ernism. Stevens's early poetry was often, and at times strident ly, cri ticized
fo r its apparen t lack of concern for socia l and political issues. The statements quoted at the
beginning of this re view reflect Stevens's increasing awar eness in the 1930s that poetry must
respond to the pressure of the " con tempo ran eous." For a m ore de tailed di scuss ion, see Dav id A.
Skeel, Jr., Notes Toward an Aestherics of Legal Pragmatism, 78 CoR., ELL L. REv. 84, 102- 04
(1992) (rev iewing TH OMAS C G P.EY, THE \V.•.U.. AC E STEVENS CASE: LA\V AND THE PRACTICE
OF POETRY ( 1991)).
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the Foreign Minister asks, "what's one life
when you ' ve lost twenty million?" [p. 12)

In addition to the suggestion that corporations may use thei r substantial bargaining po wer coercively, notice the iess obvious ref'.:: renc.c: to
the bifurcation of issues in a trial. By linking this im ag·:: -- " th~: issue's
bifurc ated~, -·-- to a for eign n1inister's C{Uestion ----· :o~ [ 1fi } hy cl_-i-.; ide the
de a d? ·~:> --··--- J~~~s~~p h seerns to irnply that e\'erl a judge's ostens_:
pt'oce-d ural d\:cis-ioa regardin g sv!1etl1er or not to bifurcate a triz11 ; 1ik:: :p ~~r t i c: 
ipation in the legal systern gen erally, carl have e J:1 or r.n ou~~ arui ev\~n
violent practical con seq uences.
Joseph's sensitivity to societal coercion is not lim ited to por:: ms that
directly address legal issues and the law. In each of his books, he develops a distinctively p ublic discours-~ that is intensely concerned with
issues such as wealth distribution and the societal effec ts of mar ket
activity, rather than simply the private examination of self that chara.cterizes the work of many of his peers. 45 Few other poe ts would begin a poem with the lines "Now the governor of the Federal R eserve
Bank I doesn't know how much more he can take" (p. 18), as Joseph
does in "Under a SpelL" Not only does Joseph frequently invoke the
kinds of allocative and distributional languages that Ja vvyers and other
professionals use, but he also employs a strikingly discursive tone that
is itself reminiscent of legal discourse. No matter how p•::rson al or
confessional they may at first appear, the poems almost alwa ys speak
to the reader, as if to cajole, describe, or persuade:+6
\Vhile the aesthetic qualities of the poems - - such as compression
and speed --· and their subject matter both contribute to th e passionate, emotional character of Joseph's work, they a1so create a palpable
tension. The modernist poet who is genuinely concern ed with the status of a poem as an object, a thing in itself, is continually tem pted, as
J oseph noted in a recent review, to "split off into [his o r her own]
subjective reality" 4 7 an d to abandon any interest in en gaging any thing
beyond the poem itself. Yet the subject matter of the poems, the urgent crises of contemporary life, continually intervenes, pressuring the
poet to account for the crush of external events. Even rnore than
either the aesthetics of the poem.s or the nature of thei r subj ect nu tter
alone, it is the desperate tug and pull between the two that generates
the explosive intensity of Before Our Eyes.
45. Part of Joseph 's poinl, of course, is that there is no such thing as a tr uly ·· private" sel f.
J?.. ccogniti on of this, the poen1s sr:.~ crr1 to suggest, entails an obligation to confront CJ. nd exa rnin e
pressing :;oc.ietal issues.
46. For a di scussion by Josep h of this emphasis in his poems, see T illi nghast, .>Ztp ra note 4, at
6 -3 (discussing efforts to devel up a classical discourse and notin g th a i a "primar y purpose of
classical poetry is to 'instruct' th e listener through discourse").
47. La-;,vrence Joseph, ~Var qfth e ~Vo rlds. 251 NATION 3 14. J l5 (1900) (re•.J ie \.vin g FRED ERiC K S E iDEL , POD·IS , 1959-1979 ( 1989) and FR E DERICK SEIDEL , TH ES:'. DA YS : N EW P OEM S
( 198 9)).
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This tension between the subject and the poetry of the subject is
evident throughout Joseph's work. After its opening reference to the
governor of the Federal Reserve Bank, "Under a Spell" spins through
a dizzying array of current social crises, shifting from one to the next,
then sud denly suggesting that the poem is about "language and
irrtage };>:
'While the prisoners
on De:;_th Rmv whose brain cells wili reach
the point of boiling \Vater during electrocution

receive blessings through cable television
and Presidents and Commissars devise
internationa l house- cleanings
history won't recognize for years,
the precedence of language and image preoccupies me too
under the influence of a spell. [p. 18]

As th is passage eloquently demonstrates, even as Joseph passionately
engages the realities of contemporary existence, he simultaneously resists them. In "Variations on Variations on a Theme," we see this
friction in a legal context:
And that's the law. To bring to light
most hidden depths. The juror screaming
defendant's the devil staring at her
making her insane. The intense strain
phrasing the truth, the whole truth, nothing
but sentences, endless sentences. [p. 43]

The "intense strain I phrasing ... sentences" suggests both the strain
ofjudicial interpretation given its coercive effect- the potenti al incarceration of a criminal defendant - and the strain of the poet who
must recognize what judging entails and at the same time "dynamize"
it into "sentences" of poetry.
Joseph is hardly alone in his fascination with the tension betvveen
contemporary events and the effort to engage these events on an aesthetic leveL Other poets incorporate impressive amounts of information into their poetry. But few generate the passionate inte nsity of
Joseph's poems. \Vhat makes Before Our Eyes different in this respect
is Josep h's acute awareness of the effects of power in society. This
unique sensitivity to power can be seen, at least in part, as evidence of
a distinctively legal imagination at work in the poetic domain.

c
In its concern to create a poetry of the contemporaneous - one
that both explores crucial social, political, and economic issues and
recognizes the status of a poem as language -Before Our Eyes refines
and continues the aesthetic project Joseph began in Shouting at No
One and Curriculum Vitae, his two previous books. Yet, rnore than
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either of the earlier books, Before Our Eyes pursues the project in con~
nection with an ambitious assessment of the enduring modernist question- whether we still can aspire to knowledge or understanding in a
world that has become deeply skeptical as to the possibili ty for either.
M any postmodem poets and theorists have aban doned the inq ui ry,
a nd the quest, altogeth er;48 Jose ph has not. H e takes up the t hern:? of
knowledge, and how a poet m ight find or create it, from the very fir:; ~
poem in the book. A.Jter descri bing his approach early in the po,::n l a5
-~' a rnorality of seeing, ,I layin g it on" (p . 3), he concludes th e titlt:
poem wit h these lines:
[B)ut poetry
I know some th ing about. Th e act of forming
imagined language resis ting hu m iliation.
Fadi ng browns and reds, a maroon glow,
sadness and brightness, glorified.
Voices over charred embankments, smell
of fire and fat. T he pure metamorphic
rush through with senses, just as you said
it would be. The soft, subtle twi light
only the bearer fee ls, broken into angles,
best kepi to oneself. Fo r the time being
let's just keep to what's before o ur eyes. [p. 5)

As the passage suggests, for Joseph, the poet's contribution to understanding is based on what he "sees." The process is never simple,
however. Just as what we perceive as color depends upon a complex
refraction of light, the poems suggest that poetry must explore contemporary experience through the bewildering and often contradictory
array of languages and perspectives that make it up.
O ften the relationship between knowledge or understanding a n d
the perception of color is direct, as when Joseph characterizes a mem ·
ory of the narrator's grandfather in "Sentimental Education" as
'' dark, deep and dark, steel dark ... almost as pure, I as pure unattainable light. " 49 Even when it is not so direct, metaphors of seeing
and color appear again and again in the poems. In "Lines Imagined
T ranslated into a Foreign Language," for instance, " Egypt's disintegrating I unities" are described - in a meditation on the ancient an tecedents to contemporary tensions in the M iddle East -- as "the
spectrum I th rough which events I multiply and become I-- hallu ci nations" (p. 57); and the references to orbits and the circuits of the
eyei"I" are almost too numerous to mention. 50
48. See. e.g., R ICH ARD RORTY, l n1roduc1ion:

Pragma 1ism an d Philosophy. in

Co :' s~ 

QUENCES OF PR.-\ GMA TI SM at xiii ( ! 982).

-'. 9. P. 35. Si mila rly , the stoma th at foll ows th e passage qu oted in the tex t sugges ts r.hat
"[t]h e palette's red .... H istory. in c reasin gly ep hemeral , I is red.'' !d..
50. In addi tion to the relativ ely litera l exp lorati on of the rela tion ship between see i;'g :1nc\
understandiB g tha t I describe in the text, the vis ual im age ry in the poem s a lso repea ted ly puns o n
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This view of understanding as ex perien tial and empirical, as a

functio n of seeing, is deeply influenced by modern distrust of claims of
access to ahistorical truth. The poems continu ally recognize that they
cannot solve the contemporar y crisis of meaning but can only offer
partial approaches to understanding. ·y-et th e poems, like Joseph's
critical vritings, a]so r t~ tain strik.in.g vestiges of essentia"tisr!l. U r1iike
1r1 ore pervasi vely po~trn. c~dern cr-itica l thecrists: Jost;ph SJ:1eaks
<_<nernbarrassedly of " fundamental'' di stinctions ra the r t:ha n contingent
or pro visional ones -- of "epis temology" a nct epistemological
aspirations. 5 1
Joseph's differences \Vith postmodern theo ry as to th e possi bility of
meaning closely para llel similar distinctions as to the nature of self.
·whereas post modern theorists tend to view the self as a h o pelessly
incoherent construct, Joseph 's poems suggest the continued validity of
the concept of self. This is not to say that Joseph perceives the self as
having an entirely independent status. On the contrary, the poems
continually ex plore the extent to whic h self is constituted by history,
language, and other influences. Yet, unlike man y postmodernists, who
refer to self and subjectivity ironically, only to explode them as
myths, 52 Joseph portrays the examination of self as a project still
·worth undertaking. The title of "Admissions i\.gainst Interest," for
instance, suggests that the speaker has som e control as to what he
"admits" into his perception of self.5 3
The visual imagery of Before Our Eyes, the "keep [ing] to what's
befo re our eyes" (p. 5), thus bears witness to a distincti vely m odernist
- not postmodemist - aest hetic sensibility. T he authorial presence
is constantly displaced in the poems, and Joseph continually reminds
us of the contingent, situated nature of language. Yet the displacement is never complete. Joseph insists on retaining a distinction bet>veen subject and object, however u nstable it may be. a nd refuses to
abandon the modernist quest for m eaning -- for a contemporary
grou nding of belief. F or Joseph, the stru ggle for un derstanding is,
finally, coextensive with the process o f making a poem : both de pend
upon seeing and an often religious passion, perce ption in its broadest
sense as both seein g and feeling. 54
"l..

the relat ionship b et w~e n the word s I and eye and enacts a comple x invocation of iiterary predecessors. D ante's cor.ception of hell as a s;;ri es of ci rcles is pa ni c ul arly im porta n t to J oseph, as is
E merson's descri pt io n of self as a seein g eye/l. As wit h muc h of Befo re Our Ey>'s. o;;e can trace
this preo<::c upation to Joseph 's ea rlier poems. See. e.g. "By th e Way," in JosE PH, sup ra note 10,
at \ 8, 19-20 (referrin g exte ns ive ly to D ante).
5 1. See. e. g., Joseph , supra
as ''fundan1e ntal").

n ot~~

18, at 1223 (desc ri bing the difference bct\veen poetry and la'.v

52. Sec. e.g.. Ja mes Boyle, Is Subjec·tivily Possible? The Posirn odern Su bj ect in Lega l Theory,
61 U. CoLO. L. R Ev. 48 ( 1991).
53. l am gra iefu l to Torn Grey fo r suggesti ng t his readin g of the poem. Fo r o th e r co n not atio ns of " ad rnis s i o n ,' ~ see infra note 59.
54. O ne of th e most beautiCul passages explorin g the rel:l.ti onship bd vieen feelin g o r passioa

fvla y 1994]

Practicing Poetry. Teaching Law

1769

Joseph 's grappling with issues of meaning in Before Our }.-.yes casts
f~s cinat ing light on a similar dilemma in the legal storytelling movement. Legal storytellers have recentl y come under attack by commentators questioning the accuracy of the storytellers' "real-life"
accounts. 55 At first glance, the criticism seems to miss the mark completely. Just as other V/riters routin ely take liberties ~.,;i tb. Htru th ,"
vften quite deliberately, lega1 sto rytelle rs inevitably "vili d i~1to rt and
embellish as they em ploy literary tech n iques 1n their legal
cornmentary.
~'{ et the criticism reveals a contradiction in legal storytelling.
·while legal story tellers and other critical kgal theorists ha ve used
postmodernist insights to challenge traditional legal theory- criticizing in particular its essentialist pretensions an d the destructive uses to
which those pretensions have been put -they have, at the same time,
tended to privilege the role of experience. 5 6 They reject the possibility
of ahistorical, noncontingent truth, yet some seem to insist on the priority of real-life experiences. The effect is to substitute one version of
foundationalism for another.
If the poems of Before Our E)es also seem in some respects to try
to have it both ways, Joseph is always intensely aware of what he is
doing . Joseph, too, turns to experience as an alternative to the philosophers' beautiful proofs, but he does so without having rejected altogether the possibility of making or finding knowledge and of retaining
a meaningful sense of self. Moreover, he repea tedly reminds us of the
contingent, situated nature of ex perience and perception - of its limitations as a source of "truth." " For the time being," he tells us -- not
for all time, not with unrealistic expectations - "let's just keep to
what's before our eyes" (p . 5). In addition to their other qualities,
these poems show Joseph probing the full implications of issues that
legal storytellers and other critical legal theorists also will soon be
forced to confront.

and understanding comes in "Admissi ons Agai nst Interest": '· bu t now I'm seeing I words a re
ta ik a nd words themselves I form s of feeling, rose- col ored sp!as hin gs I the ice-cold daw n." P.
16.
55. See Da ni el A. Farber & Suzanna Sherry, Te lling Sto ries Out of School: An Essay on
L egal Narrarives, 45 STAN. L R Ev . 807 , 83 1-40 ( 1993); Ma rk Tushnet, The Degradarion uf
ConstiiUtional Disco urse, 8 1 GEo. LJ. 251, 260 -71 (19 92).
56. The t!!nsion betwe en pos tm odern theori sts ' reject ion of foundation:Jli sm a nd the p rio r ity
that many seem to ass ign to expe ri ence h"s received substantial attent ion in the fe mini s t literature. For a recent exam ple, see Elizabet h J. Bellamy & A rt emis Leont is, A Genealogy of E xperience: From .l:.f;istemology to Politics, 6 Y ALE J . CRITI CISM 163 (1 993) . Jan e B<lron raises and
discusses this issu e in som e detail in her cornmt:ntary on Farber & Sherry, supra note 55. Jane B.
Baron . R esistan ce to Swries, 67 S. CAL. L REv. 255 (1994).
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WHY IsN'T T H E R E M O RE LAW IN POETR Y?

A
T he effectiveness with which Joseph brings his legal imagi nation to
bear in his poems raises an intriguing question : \Vhy have so few
other poets addressed legal discourse, and the socia} ·
of om
legal system, in their poetr;.r?
In a 195 1 essay entitled A Collect of Philosophy, 5 7 \Valb ce St : vt:ns
argued that certain philosophical issues, such as the concept of infi n··
ity, are inherently poetic. " It may be said," Stevens viTOte , " that to
the extent ... the analysis of perception in phil osophy leads to ideas
that are poetic the problems [of poetry and philosoph y] are identical."58 At first glance, it might perhaps appear that one could not
make a similar statement about the law; that is, the absence of poetry
considering legal issues may reflect poets' view that the law, unlike
philosophy, is by its very nature unpoetic.
Yet such a conclusion cannot withstand scrutiny. In addition to
the obvious political and social significance of the law, one can view
many aspects of the law as poetic in and of themselves. T he language
of legal discourse is replete with words and phrases offering both the
richness of connotation and, perhaps more surprising, the music that
are a poet's natural habitat. Joseph explores several such terms in
Before Our Eyes. In both "Material Facts" and "Admissions Against
Interest" he incorporates the technical legal standards of the poems'
titles into a poetic discourse that seems to have little to do with law,
subtly playing on their legal and nonlegal meanings and the relations
between the two. 59 I myself have attempted a similar use of " probable
cause," a term whose lovely sound and understated com plexity have
long held a fascination for me. 60
Nor is the poetry of law limited to its phraseology. In much the
same respect as Stevens claimed for philosophy, many of th e legal concepts defined by terms such as those to which I have alluded are t hemselves inherently poetic. One obvious example is the fi ction of
corporate existence. The concept of a corporate entity is a continual
57. WALLACE STEVENS, A Co/leer of Philosophy, in OPUS POSTHUMOUS. supra no te I, at
267.
58. !d. at 273.
59. "Material Facts.'" p. 7, 9 (" A child again, who docsn"t use / wo rds at all. sa ys something

I by slightly turning a corner/ of the mouth, hiding material/ facts from your rerception. "). As
noted earlier. one of the "admissions" in "Admissions A gainst Int erest" is the concession that
Joseph is a lawyer. p. 12; this is an admission in light of. among other things, the pu b lic ambivalence toward lawyers and the percei ved incongruity of being both a lawyer and a poet. For an
illustration of Wallace Stevens's respons e to questions about his double life as a poet and lawyer,
see Letter from Wallace Stevens to Ha r vey Breit (July 27, 1942), in LETT ERS OF WALLACE
STEVE NS 412, 413 (Holly Stevens ed., 1966) ("After all. what is there odd about bei ng a lawyer
and being or doing something else at the same time?"').
60. David A. Skeel. Jr., "Now'" (1993) (unpublished poem. on file with author).
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source of creative tension, much as infinity is, because it simultaneously has and yet in another sense cannot have perceptual significance. 6 1 The recent development of derivative securi ti es can be seen as
equally poetic. T he number and variety of derivatives - which are
securiti es whose investment value is derived from interest rates, currencies, stock, or other commodities- is li m ited only by the imaginations of 'Na1l Street lawyers and in vestment bankers. E:K h time these
11 .c~a nc i e rs

drearn up a ne\V n1eans of characterizing and packag ing the

source of an income stream, a n ew deriva ti ve is born. 6 2 Because th ese
in ve:;tm•::nt devices o;ve their existence to suc h acts of imJ.gination, and
their conti nued vitality to the agency lawyers charged with their regulation , derivative securities further illustrate the poetic dimension of
the 1aw .63
A s even this brief survey of legal concepts and discourse suggests,
nearly every area of the law has obvious potential for poetic exploration. Thus, focusing upon the nature of the law and legal discourse,
which might initialiy seem relentlessly unpoetic, only adds to the puzzle of why poets so rarely write about the law.

B
H ow else, then, might one explain the dearth of poetry addressing
the law and legal issues? The beginnings of an explanation may lie in
the nature of the practice of law, rather than in the nature of the law
itself. 64 Many, and probably most, lawyers work long hours; sixty,
seventy, and even eighty hours a week in the office are an inescapable
part of the job description . While work schedule alone might not deter a lawyer from writing poetry in her spare moments, more than the
sim ple arithmetic of time is at work. The p ractice of law is mentally
an d emotionally demanding. Because the imaginative process of writ61. Whi le th e fiction of co rpora te form has often been criti c ized as a n exa mpl e of lega l mystificat io n, see, e.g.. John Dewey, The Historic Backgrou nd of Corporate Lega l Personality, 35 YALE
L. J. 655 (1926) , it retains enormou s prac ti ca l and legal s ignific ~lrl c e in many conte.\tS. S ee, e.g. ,
Braswe ll v. United Sta tes, 487 U.S. 99 (1988) (distin gui shing between th e corporate and personal
capa•: iti es of t he so le shareholder of a corpo ration). Th e con ce pt of a bankruptcy " estate" that
ari ses automatically when a deb tor files a ba nkrupt cy petition is sim ilarly, an d so mewhat analogous ly, poe tic. See I! U.S.C. § 54 1 (1988).
62. See, e.g., K enneth H . Bacon & Eugene Carlson , l'vfar/.:.et Is S ee n in Small-Business Loans,
Oct. 18, 1993, at Cl (''Wall Street's alch emi sts h:IVen't fini shed comi ng up with
new financia l concoctions. The latest in vo lves sec urit ies backed by poo ls of sma ll-busin ess

WALL ST. J. ,

loans. ").

63. The complexit y of derivative securities rai ses the question whet her legal langu age and
co ncepts might be too specialized and arcane to wa rran t poe ti c explo rati o n. While concerns of
this so rt might impose some limits on the suitability of law as poet ic subject matt e r, much of law
is both relevant a nd pot entially access ible to nonl egal rea ders , as l have a rgued above. The
discussion in secti o n !II.B details what I see as more imm ediat e ex planation s for the absence of
poetry about law.
64. T he dis tin ction between th e law and how a lawy er practices it is of course a particula rly
art ifi c ial one. As th e disc ussio n that foil ows mak es clea r, I make the dis tincti o n on ly for the
pu rposes o f focusing on a si ngl e aspect of lawyers' pract ic e of law.
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ing a poem also requires an enormous amount of these resources, one
cannot easily practice law full time and simultaneously pursue a literary career. 65 Thus, while lawyers may be those most likely to probe
Iegal issues in their poetry, most lawyers abandon any serious literary
aspirations when they choose to pursue a life in the law.
Yet, even if the dernanrls of legal practice exclude the possitJiE ty o f
a :~oe tic career fo r rnost lavvyers, this fact only in con1p l~t-e1y exr--- }c.i ;-1 3
the abseilce of po,:=try abou t lavi. Sor11e la\v jobs do leave tirne .t~J r oth·::r
pursui ts : go"Y'ernrn en ta llega1 staffs and in-house coun sel p•:)sition:.; n1ay

offer a more st2.ble practice environment than many pri vz:te lav.;
firms .66 Poetry concerning Jaw might plausibly emerge frorn th .::s ~
contexts, or from poets with lai.'i degrees who are not currently practicing law. One might even expect to find the occasional, exceptional
poet who combined a hi gh-powered practice with poetry that probed
that practice.
A better, or at least more complete, explanation of why we rarely
see this combination, even in those poets who do or did practice iav,;,
can be traced to the remarkable persistence of traditional views of poetry . Early poetry frequently was associated with, and in many re··
spects defined by, the pastoral mode. Classical poets wrote about
idealized natural settings, whose leisurely pace and untainted lifestyle
encouraged extended meditations on important issues such as love
and the nature of the self. 67 Poets throughout the ensuing centuries
responded to and satirized these impulses in classical poetry, yet without ever rejecting them. 6 8 While pastoral poetry, as narrowly defined,
iargely disappeared after the Middle Ages, many poets continued to
view nature and rural life as the optimal domain for poetry, even in
the face of the in creasing urbanization of society.
Unlike any previous literary movement, the modernism of the
early twentie th century conducted a frontal assault on existing structures of belief and tradition. By its terms, modernism, with its insistence on making poetry "new" and on trafficking in the issues and
discourse of the time, encouraged poets to depart from established po65 . See, e.g. , A nthon y T. K ronm a n, Living in the La w, 54 U. CH I. L.
(describin g the dilftculty of view in g law as a means to ot her end s).

REV.

835, 840 ( 1987)

66. It is in teresting to note in this regard that neither Wall ace Steve ns nor Charles Res;1ikoff
wo rked in a private law firm: Stevens was an in-hou se lawye r at the Hartford. and Rc:snik o ff
wo rk ed fo r Corpus Juris for several years befo re being dismissed. S ee Skeel. supm note '4, at 94 95 (describing Stevens's ca reer); Benja min Watson, Resnikoff's Testimony. 82 LAw LI!JR. J. 64 7,
650-52 (1990). None of this shou ld be taken to suggest that gove rnm ental and in-house pos iti o ns
urt not lik ely to be demanding. On the con trary. both quite frequently entai l much th e sam e
intensity and hours as th e most demanding private firm practice.
67. The pasto ral form is often traced to the idylls written by Th eoc rit us in the third century
B. C. Virgi l significantly refined the form several hun dred yea rs later in the E clogues.
Pr.L...; CETON ENCYCL O PEDIA OF POETRY A1...;o P OETICS 603 (Al ex Prernin ger et al. eds. , er1la rged
ed . ! 97 4).
68 . !d. at 603 -05.
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etic norms. 69 Poets discarded traditional fluency for fr agrn ented, refractory lines that emphasized the instabilities of language and of the
poet's ~elation to her text; they also abandoned traditiona l str-ictures ~<s
to wh_at is or is not aprJropriate subject rnatter for the poetic
imagination.
I )es pite its sv;eeping rejection of the pa.stj ho ,vever, rnoderni:_;t poetry retains in1portant ves·tiges of classical poetry. ·Th.z; r;_~o~-:: c re 1 r:\/J. ~rt
of tl1ese vestiges for our p u r}J(.lses is a lirnited viev/ o f s;~lf} o ft en c-c:n.>·
p led \Vith ancl reinforce(} t}y a continutcl fasci .nation ""rvith ·.cu r ~d Efe ~
that can be traced in part to tl-1e rise of '~profe ssi~)n~li s rn.-'" t }t~~t has
take n p lace in n·ruc11 the sarne tin:1e frame as poetic rnodernisr.n its·~ lf. 70
Professions such as medicine and lmv became increasingly specialized
as th is country and others moved to market economies in th e nineteenth century. In the view of many commentators, professions h.ave
used this specialization as a means of exclusion, so that a grou p such
as lawyers can monopolize and prevent external control of its m e~iJ.ber
ship. 7 1 Tho ugh often ostensibly antifoundationalist in its incl inatio ns,
the antiprofessionalist critique reinforces an essentialist view of the
self. As Stanley Fish has pointed out, the antiprofessional attack on
the professions as artificial, as an artifact of fals e consciousness, presupposes a distinction between one's " real" and "false" selves. Because what a professional does on the job is institutionally determi ned,
declares the an tiprofessionalist critique, it cannot be seen as a manifestation of one's real self; t he real self is unconstrained - free of the
malignant fet ters of professional life.7 2
Agains t the backdrop of this antiprofessional dismissal of t h e "s.rtificiaiity " of professional life, the absence of poetry ab out law seems
somewhat less surprising. Poetry is, fo r nearly every poet, an exploration of self. What makes Joseph distinctive in this respect is not that
he declines to ex:nnine self but that he concei ves of self in strikingl y
public terms, as inevitably bound up in societal issues. 73 Because the
practice of law is seen as at best tangential, and at worst parasitic, to
one's "real" self, other poets conceive their project as lying else;.vhere:
1

· - - - -- ··- -- -

69. Perhaps the best di scussion of these aspects of modernism , fo cusing on Ez r;i Fcu01d as t he~
catalyst of many ch a racteri s tic ~.ll y modernist innovati ons, is HUGH KE~<~~EH, T HE l'OUND ERA
( 197! ).

70. Sec gen era/iy
(! 977).

MAGAI.l

S.

L..>. RSO N , THE RIS E OF PROFESSI00;.',LISM:

A

S OC IOLOGIC.\L

AN.-\L YS iS

7 I. See, e.g.. id. at 40-52 (arguing that professions such as law and m ~ di cin~ sta:1 d ard ized
their edu.: ational process and know .led ge base as a means of controlling ac;c,:ss to the profc:ssiGn).

72. Stanl ey Fish, Anti-Professionalism, 7 CAR DOZO L. R EV. 645 ( J986) . Fi sh argues, acc urateiy in my ·ciew, th at thi s inconsisten cy betwee n a rejection o f foundgtionalism and <:ssentialist
assump tions abo ut the nature of the self in the absence of the disto rti o ns of ·tai se consc io u:;n ess"
pe rvades much o f the critical legal stu dies lit erature. id. at 655 -6 1. For a co n trary pe rspec ti ve ,
see West, Adjudication Is No r !nrerpr-erarion, sr.;pra note 16, at 246-5 3.
73 . See supra note 4 5 and accornpnrtying text.
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outside the workplace and, for many, outside urban life. 74
·with respect to law perha ps even more than other professions,
such as medicine, this indifference is reinforced by poets' long-standing hostility to "bourgeois" society. 75 Law's affiliation with business
and fi.nance, and with existing authority structures, makes it particularly problematic for many poets. 1\.s a result, most poets ignore the
la \·v altogether; those V/ho do allude to la':-vyers or legal d iscourse fr e·q ue11tly de so -rnerely to .disn1iss th.e lavi as ir1imical to the develop:rne11t
and 2.pp:-eciation of the individual self.
Thus, the perception that the practice of law is somehow separate
from one's "real" self, together with its distasteful associations and the
practical difficulties of both practicing law and exploring legal dis course in poetry, may offer the best ;;:;xplanation of poets' rela tive neglect of legal issues. Yet, as I have argued and the poems of Before
Our Eyes make clear, not only are many aspects of the law poetic, but
to ignore legal issues is to ignore some of the most important pressures
brought to bear on the in d ividual self. Rather than simply being an
isolated deviation from most contemporary poetry, then, Joseph's
book suggests how much of the modernist legacy, and its promise,
remains to be fulfilled.
CONCLUSION

Law, and legal discourse, is only one of Joseph's complex array of
themes and motifs in Before Our Eyes. As in his two previous books,
Joseph also juxtaposes images of urban life in Detroit, t he tension be··
tween high finance and the streets of New York, and his familial and
religious ties to the Middle East. He has refined and refracted many of
t hese themes for nearly twenty ye~u·s now. W ith the most recent
poems, we can increasingly see the motifs as a poetic discourse, not
only with the pressing issues of our time, but also wi th Joseph's earlier
poems.
In focusing on the legal aspects of the poems, I inevita bly have
sacrificed some of the sense of this interplay. Yet the influence Joseph's career as a lawyer has had on his poetry casts fascinating light
both on the relationship between la\v and poetry and on the distinctive
feel of his poems. Even if Joseph had stayed out of the acadernic lawand-literature debates altogether, his poetic career would in itself con74. One n12y view the common, and often romantic, perception of poets on the periphery of
society as reinforcing !his inclination in interesting respects. In this view, remaining outside
mainstream society enables a poet to focus on her "real" self and to comment critically on the
perversion of society.
75. Joseph 's characterization of lawyers and legal issues often is critical and itself tends to
reflect this antibourgeois animus. See, e.g, "Any and Ali," in JoSEPH, supra note 10, at 49 ("The
lawyers from Mars and the bankers I from Switzerland have arrived to close the deal, I the
money in their heads articulated / to the debt of the state of Bolivia."').
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stitute a significant contribution to them .7 6 The poems of Before Our
Eyes are their own best evidence of a fin e legal imagination at work in
a literary context, and, in the end, they speak fo r themselves.

76. Two of Joseph's ·~s~;ays, o ne in a literar y JOu rn a l and one in a la w rev iew , arc p rim a;-i! y
Ct)ncerncd wi th "bw -a n d -ii tc:rarure" issues. !.. ~!\>' r e nee J ose ph, The: Vo ices Beh ind rhe La c··· n
fv.i !CH. C?. RE v. 503 (l9SS ) ( revi ewing JOSEPH V r:-; ! :-<G . T HE A.UTHOR i T.-\TIVE .-\ND THE i\ (>
TI-l ORIT A Rl.-\N ( 1936)) ; Joseph) supra note ! 3.

